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Dirk O. Julander, Bar No. 132313
doj@jbblaw.com

Catheéerine A. Close, Bar No. 198549

cac@jbblaw.com

M. Adam Tate, Bar No. 280017
adam@jbblaw.com

JULANDER, BROWN & BOLLARD
9110 Irvine Center Drive

Irvine, California 92618
Teleph(_)ne: 949) 4772100
Facsimile: (949) 47-6355

Attorneys for Defendants
KATHERINE MCNAMARA and
JEREMY WHITELEY

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

BREAKING CODE SILENCE, a
California 501(c)(3) nonprofit,

Plaintiff,

VS.

KATHERINE MCNAMARA, an
Individual; JEREMY WHITELEY, an
individual; and DOES 1 through 50,
inclusive,

Defendants.

Case No. 2:222v-0020525B-MAA

DECLARATION OF CLARK
WALTON IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT OR IN THE
ALTERNATIVE PARTIAL
SUMMARY JUDGMENT

Date: April 17, 2024
Time: 10:00 a.m.
Crtrm: 880

[Assigned to the Hon. Maria A. Audéro
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DECLARATION OF CLARK C. WALTON, ESQ.
I, CLARK C. WALTON, ESQ., hereby declare and state under penalty of

perjury the following facts and opinions:

1. [ am over the age of eighteen and not a party to the within action. I
submit this Declaration in support of the Motion for Summary Judgment filed on
behalf of Defendant JEREMY WHITELEY (“Whiteley”). I have personal knowledge
of the following facts and, if called upon to testify, I can and will truthfully testify
thereto.

2, [ am the principal digital forensics expert for Reliance Forensics, LLC,
based in Charlotte, North Carolina. Reliance Forensics is a highly experienced,
specialized digital investigation and cybersecurity consulting firm (referred to herein
as "Reliance Forensics" or "Reliance"). As its principal, I have conducted or overseen
well over 1,750 digital investigations on behalf of legal counsel, corporate entities
and individuals.

3. [ was formerly employed as a cyber-threat analyst and technical project
manager for the Central Intelligence Agency from 2000 through 2005. I currently
teach digital forensic coursework several time per year to state and tribal judges and
law enforcement officers at the National Computer Forensics Institute in Hoover,
Alabama. I previously taught courses in Evidence and Cyber Crime at the Charlotte
School of Law, and I have served as a graduate thesis adviser in the UNC Charlotte
Department of Criminology. I have also taught computer forensics coursework at
Champlain College based in Burlington, Vermont, as well as to U.S. military assets
and federal law enforcement. I have an undergraduate degree from the University of
North Carolina at Chapel Hill in Mathematical Sciences (Computer Science Option),
and a law degree from Georgetown University Law Center. A true and correct copy
of my current CV is included in the Index of Exhibits as Ex. 95.

4. [ am a licensed North Carolina attorney in good standing. I am certified
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by the North Carolina State Bar as a specialist in Privacy and Information Security
Law and am a Certified Information Privacy Professional (CIPP/US). I was named
the American Bar Association ("ABA") National Outstanding Young Lawyer for the
2012 bar year. I have substantial digital forensic, electronic discovery and evidentiary
experience in both government and private practice, and I hold four current industry
certifications in digital forensics.

5. On or about March 1, 2023, Reliance was contacted, and subsequently
retained, by counsel to Defendants Katherine McNamara (“McNamara”) and Jeremy
Whiteley (“Whiteley”) in this matter.

6.  Reliance was initially provided with copies of the Complaint and Answer
in the Matter and asked to provide digital forensic consulting services on behalf of
McNamara and Whiteley (together, the "Clients") in respect of the allegations levied
in the Complaint by the Plaintiff against the Clients.

% [ have been provided with documents bearing Bates stamps (beginning
with one of these prefixes: "BCS," "CTRL," “DEF,” and “DEFEXP”) that I
understand have been produced in this Matter, as well as various discovery responses
I understand have been produced to Clients' counsel by BCS.

8. [ also understand that there was an expectation, created in part by
documents already produced, that BCS would produce to Clients' counsel additional
documents containing what they will present as proof of the various digital intrusions
alleged in the Complaint. Examples of some types of documents that may be
produced, without limitation, are listed in a document that I have been provided titled
"Appendix A to Plaintiff Breaking Code Silence's Response to Defendant Katherine
McNamara's First Set of Interrogatories". Based on the evidence I have reviewed,
Plaintiff has in fact, not produced such evidence.

9. I have also been provided with what is labeled as the "Jensen Forensic
Report" and produced by BCS, Ex. 65 in the Index of Exhibits. This document does

not appear to be a digital forensic report containing conclusions to a reasonable degree
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of forensic certainty, as its title may imply, rather it contains a one-page narrative
written by an employee of Plaintiff and dated March 14, 2022. Subsequent discovery
has shown that this employee, while an IT professional, has no digital forensic training
or experience. Itisunclear if'this is the reporting of the "forensic data privacy experts"
whom BCS alleges that they engaged in paragraph 40 of the Complaint, or if there is
other reporting and/or supplemental forensic data, separate and apart from the items
discussed in paragraph 8 above in this Declaration, that was expected to have been
produced but was not, bearing on the digital forensic investigation in the Matter.
Typical data in that regard could include access logs, screen shots, forensic examiner
notes, original emails, documents or text messages (including associated metadata, in
each instance) bearing on access, results of any investigation such as IP (Internet
Protocol) address tracing and/or correlation that occurred, and the like.

10.  Generally speaking, evidence supporting allegations of exceeding
authorized access or unathorized access to a data system may take the form of
technical logs or other data collected and bearing on access to the system, as well as,
if necessary, data such as IP address information potentially tying access logs to a
person, subscriber, physical address, and so forth at a point in time. Such technical
data collected would be critical to forming opinions regarding who accessed a
particular system and when, as well as what actions that person potentially took when
accessing such asset. For almost all of Plaintiff’s allegations, no data in this regard
appears to have been produced yet.

Examination of Plaintiff’s Online Accounts Purported to be at Issue

11. Under the observation of Plaintiff’s counsel, Clients' counsel, and
Clients, I was permitted with appropriate authority via Zoom to conduct an online
review of various Plaintiff digital assets that they claim (or at least claimed at the
time) were compromised by one or both Clients. This examination occurred remotely
on June 26, 2023. The meeting was recorded by Zoom, and I have provided the

entirety of such video to Clients' counsel, whom I understand have provided a copy
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CERTIFICATE OF SERVICE
| hereby certify that on thi23rd of February 2024, | electronically filed the

foregoing paper(s) with the Clerk of the Court using the ECF system which will

send notification to all parties of record or persons requiring notice.

/s/ Helene P. Saller
Helene P. Saller
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